
IN THE COURT OF THE ADDL. SESSIONS JUDGE, FTC, AT 

BISWANATH CHARIALI, SONITPUR. 

Criminal Revision No.55(S-3)/2014

Present :- Mrs. M. Deb  

Additional Sessions Judge, 

Biswanath Chariali. 

Sri Bhadreswar Borah & Ors. …...... Petitioners 

 -   Vs    -

 Sri Prem Sharma Bordoloi  ….......... Opposite Party  

Advocates appeared :- 

For the petitioner : Mr. P.P. Borah, Addl. P.P. 

Biswanath Chariali. 

For the Opposite Party :- Mr. S. Rahman, 

Advocate, Biswanath Chariali. 

Date of argument :- 24-09-15. 

Date of Judgment :- 13-10-15.   

J U D G M E N T   /   O R D E R  

1.  This  Criminal  Revision  has  been  preferred  U/S-397/399  of  Cr.  P.C., 

against  the order dated 5-8-14,  passed by learned Executive Magistrate, Biswanath-

Chariali, in Misc. Case No.49/13, U/S-145 of the Code of Criminal Procedure,1973. 

2. The  case of  the  revision/petitioner  is  that  the  opposite  party  filed a  petition 

before  the  learned  Executive  Magistrate  at  Biswanath-Chariali,  who after  obtaining 

report from the Biswanath-Chariali P.S. was pleased to conduct proceeding U/S-145, Cr. 

P.C. between the parties. In conducting the trial, the petitioner after receipt of notice 

appeared before the Executive Magistrate Court on 10-02-14 and after appearance on 

the said date the learned Executive Magistrate was transferred from Biswanath-Chariali. 

The petitioner though went to the court of Executive Magistrate on a few dates he did 

not find any Magistrate thereon. The present Magistrate after joining the office 

conducted trial and fixed date for written statement of the petitioner  ( Second 

Party in the Misc. Case). This petitioner had no knowledge about the dates as 

fixed by the Learned Executive Magistrate and as such failed to appear before 

the Court. On 10-07-14, the learned Magistrate fixed date for
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written statement on 19-07-14 without its presence and on 19.7.14 again in absence of the 

petitioner (opposite party in Misc. Case) directed the petitioner to filed W.S. and directed 

the 1st Party to adduce evidence on 19.07.14. On 5-8-14, the learned Executive Magistrate 

took the evidence of the Opposite Party and his witness in absence of the petitioner and 

fix a date for evidence of the petitioner (2nd Party in the Misc. Case) on 20.8.14. 

3. Being highly aggrieved and dissatisfied with the impugned order dated 5-

8-14 of learned Executive Magistrate at Biswanath-Chariali, the petitioner has preferred 

this present revision mainly on the following grounds.

    (1) For that the Executive Magistrate erred both in law as well as in facts in drawing 

up the proceeding U/S-145, Cr. P.C. against this petitioner. 

(2) For that the Order dated 05-08-14 passed in Misc. Case No.49/13  stands 

itself as proof to the effect that the Executive Magistrate either  ignorant  about  the 

ingredients of Section 145, Cr. P.C. or did not apply  his  mind  judiciously  while 

drawing up the present proceeding against this petitioner. 

   (3) For  that  the  said  petition  U/S-145,  Cr.  P.C.  is  filed  purely  on  false 

imagination to make out a case out of nothing. Hence, the same is liable to be set aside. 

(4) For  that  the  learned  Magistrate  passed  the  said  order  dated  05-08-14 

without hearing the petitioner. 

 (5) For that the learned Magistrate deliberately neglected to give a chance to 

this petitioner to submit written statement in Misc. Case No.49/13  and  therefore  took 

evidence of the Opposite Party in absence of the petitioner when the case is fixed for 

filling of written statement by the petitioner. 

(6) That  an  order  fixing  same  date  for  filling  of  written  statement  of  the 

petitioner ( Opp. Party in Misc. case) and evidence of the Opposite  Party  (  Petitioner  in 

Misc. Case) is not satisfactory in the eyes of law. 

 (7) For that it is very necessary to hear both the parties before passing such 

order otherwise the principle of audi-alterem-partem shall be destroyed ; the other party 

must be heard otherwise he may be prejudiced. Hence, the same is liable to be set aside. 

 (8) For  that  the  impugned  order  dated  05-08-14  passed  by  the  Executive 

Magistrate is without jurisdiction and hence, not tenable in the yews of law.

 (9) For that gross injustice and hardship shall be caused to this petitioner if the 

impugned order is allowed to be continued. Hence, the same is liable to be set aside.
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(10) For  that,  in  any  rate  the  impugned  order  dated  5-8-14  of  the 

Executive Magistrate passed in Misc. Case No.49/14 is illegal, incorrect and improper 

and hence, liable to be set aside. 

(11) For that at any rate this petitioner should be given an opportunity to 

file written statement and to cross-examine the witnesses of the Opposite party so that the 

petitioner can contest the case and bring the tjruth before the trial court. 

4. The Opposite Party filed written objection stating inter-alia that the petition 

is not  maintainable in its  present form as  the same has not  been verified properly as 

required under the land and that the petitioners filed the petition only to cause harassment 

to the opposite party. 

5. I have heard the argument advanced by the learned Counsel of both parties. 

I  have  also  carefully  gone  through  the  impugned  order  of  the  learned  Executive 

Magistrate. 

6. For the sake of convenience, the impugned order dated 5-8-14, is quoted 

herein below. 

 “1st Party is present along with learned Advocates and submitted hazira. 1st 

Party has adduced witness and statement from PW-1, PW-2 and PW-3 are taken today. 

The O.P. is hereby directed to adduce witness on next fixed date. 

7. Perused the case record and all the connected documents. After perusal of 

the case-record of Misc. Case No.49/13, it came to my notice that, the petitioners were 

absent  without  any  steps  but  still  opportunity  was  given  to  the  petitioners  for  filing 

written statement but the petitioners failed to submit W/S and on 5-8-14, opposite party 

adduced evidence but the PWs were not cross-examined. 

8. After  having  heard  the  learned  Counsel  appearing  on  behalf  of  the 

petitioners and opposite party and also after going through the records of the case and the 

provisions of law and considering all aspects of the case, the impugned order dated 5-8-

14, is hereby set aside.
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9. This revision, as such is allowed with following direction. 

(i) Both parties are directed to remain physically 

present before the trial court on 31-10-2015   along with their 

counsels. 

 (ii) With  the  consent  of  the  parties  and  the  learned  

Counsels,  the  trial  court  will  fix  only  one  date  and  give  one  

opportunity  to  the  petitioners  to  file  written  statement  and  to  

cross-examine  the  witnesses  of  the  opposite  party  and  if  the  

petitioners  fails  to  do  so  then  the  court  may  proceed  with  the  

case without giving any other opportunity to the petitioners. 

  Let  LCR  along  with  a  -copy  of  this  order  be  sent  to  the  

court concerned forthwith. 

Given  under  my  hand  and  seal  of  this  court  on  this  13th day  of  

October,2015. 

         ( Mrs. M. Deb )                   

                                                                                        Additional Sessions Judge, 

                                                                               Biswanath Chariali. 

                    Dictated & Corrected by me 

         ( Mrs. M. Deb )

                    Additional Sessions Judge

                          Biswanath Chariali. 

* * * * * * *  


